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H'S HONOUR: This is an application for an interim order
pursuant to s.131 of the Equal Opportunity Act 1995.

The applicant is one Mchael Lipshutz. It seeks orders
agai n the Mel bourne Underground Film Festival. It
relates to two filns and an audi ovisual |ink-up with one

David Irving.

The application: the application to this tribunal
for an order is dated 2 July 2003. The conplaint is of
racial and religious vilification under the Racial and
Rel i gi ous Tol erance Act 2001 Victoria, herein referred
to as the Rand RT Act. The matter canme on before ne at
very short notice on 3 July 2003. Retained on the
tribunal file was a fax transm ssion sheet dated 2 July
2003 fromthe Equal Opportunity Comm ssion of Victoria
to an officer of VCAT confirm ng that the conpl ai nant
had that day, that is 2 July, |odged with the Equa
Qpportunity Conmi ssion conpl aints under the R and RT Act
agai nst the Mel bourne Underground Fil m Festival.

Encl osed with this fax transm ssion was a letter
fromthe Equal Cpportunity Comm ssion, herein after
referred to as ECC, dated 5 June 2003 confirmn ng
| odgnent of the conplaint. The letter is addressed to
the applicant. Although I was concerned with regard to
the date of this letter | amnowtold and I think it is
accepted by both parties that this was a typographica
error and not hing shoul d be made of that fact.

The nature of the rel ease sought: M Dreyfus
confined his applications to ss.131(1), sub-ss.(2) and
(3) of the Equal QOpportunity Act 1995. Sub-s.1(1)
provi des the conpl ai nant or the comm ssioner may apply

to the tribunal, that is VCAT, for an interi morder on
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two grounds: firstly to prevent any party to a
conplaint fromacting in a nmanner prejudicial to
negoti ati ons or conciliation followi ng a conplaint;
secondly acting in a nmanner prejudicial to any decision
or order the tribunal m ght subsequently make.

The act provides in sub-s.(2) that an application
may be nade at any tinme before the conplaint is referred
to the tribunal. Further sub-s.(3) provides that in
maki ng an interimorder the tribunal nust have regard
to: (a) whether or not the conplai nant has established
a prima facie case with respect to the conplaint; (b)
any possible detrinent or advantage to the public
interest in making the order; and (c) any possible
detrinent to the conplainant's case if the order is not
made.

The statutory procedure for dealing with conplaints
of this nature: The R and RT Act was introduced by Act
Nurmber 47 of 2001. It seeks to create various
protections to individuals anong other matters agai nst
racial vilification, s.7, and religious vilification,
s.8. As a matter of procedure it nmkes consequentia
anmendnents to the Equal Qpportunity Act 1995 and
i mportantly incorporates sone provisions of the Equa
Qpportunity Act.

It does so by reason of the operation of s.23 of
the R and RT Act which requires the substantive relief
provi ded by the act to apply to any conpl ai nt nade under
the act as if it were a conplaint |odged under s.105 of
t he Equal Qpportunity Act. Part VII of the Equa
Qpportunity Act 1995 sets out a procedure as to how

conplaints of this nature are to be dealt with. The
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Equal Opportunity Commr ssion may decline to hear the
conpl aint, see s.108; may refer the conplaint for
conciliation, see ss.112 and 114. |If the conm ssion
does not consider it reasonably possible to successfully
conciliate the conplaint there is provision after notice
to the parties whereby the conplainant nay require the
conmission to refer the matter to the tribunal, see the
provi sions of s.113.

It is apparent that ss.131(1) and 131(2) are
designed to provide a degree of protection to a
conpl ai nant or the conmm ssi on where negotiations or
conciliations are taking place. That being the case and
given the fact that the two filns are to be shown days
fromthis date at the festival, the first ground set out
in s.131(1) would be irrelevant unless such conciliation
or negotiation could occur in such a short tine.

Thi s process could not proceed beyond the dates
that the filnms are intended to be shown because in ny
view it would effectively nean that they are w t hdrawn
certainly fromthe point of view of this particular
festival. | understand that the Ml bourne Underground
FilmFestival is an annual event. Nothing that | have
heard today convinces ne that there are any negotiations
or process of conciliation in place or likely to be in
pl ace and in respect of which an interimorder would
cause any difficulty. Insofar as that aspect is
concerned | do not propose to grant an interim order.

| turn to the second aspect of s.131 insofar as the
grant of an interimorder would prevent the respondent
fromacting in a way prejudicial to any decision or

order the tribunal mght subsequently nake. It is clear
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that this is a difficult matter. The probability is
that unl ess sonme order is otherwi se nade, the filnms wll
be screened before the tribunal could reach a deci sion.
Assum ng that no hearing could comrence and concl ude
prior to either screening the effect of granting an
interiminjunction would effectively finally decide the
i ssue agai nst the respondent.

In this case we are dealing with a filmfestiva
that has published its program That programdeals with
actual dates of filnms, |locations, prices, and in fact
advance ticket sales. S.131(2) is obviously intended to
all ow an application to be nade for an interim
injunction at an early date so as to prevent a person
acting before the tribunal is able to hear the
substanti ve issue.

It assumes that a matter may be deferred by the
grant of an injunction pending final hearing. That is
bot h sensible and practical. However that is not the
position here.

There is authority that indicates that in such a
situation a court, and | believe the tribunal is in no
di fferent position froma court, would be entitled to
consi der not whether there was nerely a prim facie case
or a serious issue to be tried but whether the person
seeking the relief would be likely to succeed at the
trial, see Lancing Lind Ltd v Kerr (1991) 1 All ER 418.

However | do not believe it is necessary to go so
far because in ny view the conplainant has not nade out
a prinma facie case upon which he seeks an interim
injunction or order and | shall deal with the natters in

turn. Firstly the screening of the film"Search for
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Truth in Hstory": in so doing | have not had the
benefit of viewing the film | have had regard to the
detail s under the headi ng Conplaint Details provided by
t he applicant.

| have had regard to the programprinted by the
festival's advisers and the provisions of the Racial and
Rel i gi ous Tol erance Act 2001. Both s.7 and s.8 prohibit
on the grounds of race or religious belief or activity
of another person or class of persons any conduct that
incites hatred agai nst, serious contenpt for, or
revul sion, or severe ridicule of that other person or
cl asses of persons. The nmaterial before the tribuna
indicates that the "Search for Truth in H story" is an
address by David Irving which sets out his view
consistent with his previous work, which denies the
exi stence of the hol ocaust.

It isinthe formof a video. It was recorded in
1993 apparently followi ng his ban fromvisiting
Australia. The video filmis acconpani ed by the
foll owi ng comment ary:

"W at MJFF don't agree with his opinions;

nore the right for himto hold themand to

have them |If you don't protect unpopul ar

speech what kind of speech do we hope to

protect exactly? See what these people

have to say. Talk about it and be gl ad

that you still have the right to hear them

say it."
The objects of the act are as foll ows:

"(a) to pronote the full and equal

participation of every person in a society

t hat val ues freedom of expression and is

an open and nul ticul tural denocracy; (b)

to maintain the right of all Victorians to

engage in robust discussion of any matter

of public interest, or engage in or

comment on any formof artistic

expression, discussion of religious issue,

or academn c debate, where such di scussion,
expressi on, debate, or conment does not
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vilify or marginalise any person or class
of persons; (c) to pronpte conciliation
and to resol ve tensions between persons
who as a result of their ignorance of the
attributes of others and the effect that
t heir conduct may have on others vilify
ot hers on the ground of race or religious
belief or activity and those who are
vilified."

Sub-s. (2):

"It is the intention of parlianment that

the provisions of this act, that is the
Raci al and Religious Tol erance Act 2001,
are interpreted so as to further the

obj ects which are set out in sub-s.(1)."

It is also inportant to refer to the preanble to the act
which is in the follow ng ternmns:

"(1) the parliament recogni ses that
freedom of expression is an essenti al
conmponent of the denocratic society and
that this freedomshould be linmted only
to the extent that can be justified by an
open and denocratic society. The right of
all citizens to participate equally in
society is also an inportant value of a
denocratic society.

(2) the people of Victoria cone froma

di verse ethnic and indi genous backgrounds
and observe nmany different religious
beliefs and practices. The majority of
Victorians enbrace the benefits provided
by this cultural diversity and are proud

t hat people of their diverse ethnic,

i ndi genous, and religious backgrounds live
t oget her harnoniously in Victori a.

(3) however sone Victorians are vilified
on the ground of their race or their
religious belief or activity. Vilifying
conduct is contrary to denocratic val ues
because of its effect on people of diverse
et hni c, indigenous, and religious
backgrounds. It dimnishes their dignity,
sense of self-worth, and belonging to the
comunity. It also reduces their ability
to contribute to or fully participate in
all social, political, economc, and
cultural aspects of society as equals;

t hus reducing the benefit that diversity
brings to the conmunity.

(4) it is therefore desirable that
parliament enact |aw for the people of
Victoria that supports racial and
religious tolerance.”
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It was argued that although the tribunal had not
viewed either video or filnms | should be satisfied that
t he conpl ai nant has established a prima facie case. In
nmy view the conplainant carries such an onus in so
proving that fact. The affidavit of the conplai nant
refers to the content of the video. | assune by
reference to the detail that he has viewed that video.
| accept for the purpose of this argunent that the
various references which are referred to in the
conplaint details in fact exist.

However the concl usions which have been reached by
the conplainant after listing various specific
references are matters that | have difficulty in
deternmining. Sone of the references are quite bland, eg
"Qur traditional enem es, you know who they are,"
references to Jew sh organi sations, gang liars,

i nternational organi sed Jewi sh conmunity. There is a
reference to survivor testinony being a matter of
psychol ogi cal or psychiatric exam nation and a reference
to dining out on the hol ocaust.

Wt hout observing the context of these conments it
is difficult for me to determne if they in effect
amount to vilification. Further | find it is difficult
to accept the conplainant's final conclusions which are
set out in the docunent filed with the tribunal. For
exanpl e one conclusion is as follows: "It is difficult
to conclude other than the speech spreads contenpt
towards Jews in Australia, seriously vilifies Jews, and
has the potential to incite individuals who have becone
steaned up to engage in physical anti-Jew sh

activities."
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That of course is not to say that there are in the
mat eri al offensive references to the Jew sh people but |
do not find that they constitute racial or religious
vilification or justify the conclusion drawn by the
conpl ai nant either when they are viewed individually or
gl obal | y.

| also note that the conplaint seeks to establish
both racial and religious vilification pursuant to ss. 7
and 8 and that this section contains no reference to
i ntention.

The position of intentionally perform ng such acts
is dealt with in ss.24 and 25 and it inposes crinna
penalties together with the fact that the prosecution
for an offence agai nst sub-s. (1) nust not be comenced
wi thout the witten consent of the DPP. No relief is
specifically spelt out in the act in respect of ss.7 and
8 and | therefore conclude having regard to s.23 such
relief is governed by s.136 of the Equal QOpportunity
Act .

S.136 is an interesting section in that it confers
powers on the tribunal where it finds for the
conpl ai nant on the substantive issue in that it may
order: (a) the respondent refrain fromcommtting
further contraventions of the act; (b) order
conpensation to the conplai nant for |oss, danmage, or
injury suffered in consequence of the contravention. It
follows that if an injunction is refused the conplai nant
still has recourse to s.136 by way of renedy.

It should al so be noted that as previously
i ndi cated what is alleged agai nst the Ml bourne

Underground Film Festival is that it is screening the
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views of Irving in circunstances where it does not
accept his opinions but seeks to uphold his right to
express themin accordance with one of the objects of
the act; nanely that people have the right to freedom of
expr essi on.

That statenent which is a rejection of Irving's
vi ews about the hol ocaust undoubtedly finds w despread
support in this and many other countries. Having regard
to all of the material | amnot satisfied that the
action of the festival organisers requires the grant of
an interiminjunction on the grounds that it would be
prejudicial to any decision or order that the tribuna
m ght subsequently make.

Further in the circunstances | do not see any
possi bl e detrinent to the public interest or the
conplainant's case if the order is not made. | make one
final observation. | was referred by M Dreyfus to two
Federal Court decisions: Jones v Sculley (2002) FCA
1080, and Jones v Tobin (2002) FCA 1150. Neither case
i nvol ved the issue of the grant of an interim
i njunction. They were both substantive hearings
i nvolving material placed upon the Internet and the
distribution of material simlar to that contained in
the earlier case.

In my opinion both cases are quite distinguishable
fromthis application. That is not to say that the
substantive findings, given that all of the material is
before a tribunal would be different. | was al so
referred to Irving v Penguin Books Ltd (2000) B 115
where Irving in fact | ost an application in defamation.

In that case there were adverse findi ngs nade agai nst
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him by the court. Again the sane findings my
eventual |y be nade against himby this tribunal but the
conclusions drawn in Irving v Penguin Books Ltd are not
and cannot be binding upon this tribunal at this tine.
They may be concl usi ons supported by many people in the
country but that is as far as the matter can be taken.

| turn nowto the issue of the audio which is to be
conducted at the conclusion of the film | amtold this
norning that M Irving will speak and in turn the
audi ence will be given an opportunity to question him
with regard to the nmaterial which has been placed before
them The tribunal has no idea as to what Irving nay
say and in those circunstances | cannot see any grounds
upon which the tribunal could make an interiminjunction
preventing that activity taking place. Indeed assum ng
there is material in the video which nay of fend nenbers
of the community such a course, that is asking questions
woul d be wel coned.

Gentl enen, | have not dealt with and | have not had
an opportunity to deal with the final matter which we
have heard this norning and this is as | understand it
is nmerely the Arakat video that is going to be played.
| have read in the programthe sunmary of this video.
The followi ng is recorded:

"Saeb Arakat a seasoned witer and

comment at or who has often appeared on

Anmerica television gives an interesting

and insightful perspective on a seem ngly

intractabl e Israel -Pal estinian conflict.

Taking aimat the hypocrisy of the US

policy in the Mddle East he says that US

support for Israel's brutal oppression of

Pal estinians is a betrayal of the ideals

that Anerica clains to uphold.”

| can find no basis upon which the above coul d be

said to constitute racial or religious vilification.
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There is a reference to the hol ocaust story as
justifying support for Israel. Wthout seeing the film
and observing the context of this statenment in order to
deternmi ne whether inferentially it anpbunts to
vilification either by reason of race or religion there
are sinply no grounds to support such a conclusion and |
can find no basis for an interiminjunction pursuant to
s.131 in respect of the showing of that film

Accordi ngly the conplainant's applications pursuant to
s. 131 are dism ssed.

ADJOURNED 3. 05 PM
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